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Regulatory Review and Evaluation Act 

Evaluation Report Form 

2012-2020 

 
Chapter Codification: 28.02.01 
 
Chapter Name: Rules of Procedure 
 
Authority: State Government Article, §§ 9-1604(a)(8), (b)(i)(v), and 10-

206(a), Annotated Code of Maryland 
 
Date Originally Adopted  
or Last Amended: Former Regulations .01-.24 repealed and new Regulations .01-.28 

adopted effective January 8, 2001 
 
Purpose: This chapter codifies procedures for all hearings, and for certain 

other proceedings, before the OAH. 
 

A.  Review Criteria. (State Government Article, § 10-132(1)(i), Annotated Code of Maryland; 
COMAR 01.01.2003.20E) 
 

(1) Do the regulations continue to be necessary for the public interest?   √ Yes    No 
 
(2) Do the regulations continue to be supported by statutory authority 
     and judicial opinion?             √ Yes    No 
 
(3) Are the regulations obsolete or otherwise appropriate for amendment  
     or repeal?               √ Yes    No 
 
(4) Are the regulations effective in accomplishing their intended purpose? √ Yes    No 
            

B.  Outreach and Research. (State Government Article, § 10-135(a)(2)(i)-(viii), Annotated 
Code of Maryland) 
 

(1) List any stakeholders invited to review the regulations and provide a summary 
of their participation in and input into the review process. 

 
Besides posting a Notice to stakeholders in the Maryland Register and on the OAH 
website as indicated below, the OAH directly notified the Office of the Attorney 
General, legal services organizations, and the Maryland State Bar Association sections 
of Administrative Law and State and Local Law of the opportunity to attend a public 
hearing and/or submit written comments on the regulations, and requested that they 
forward the Notice by email to all stakeholders. Representatives of one State agency, a 
private law firm, and a legal services organization attended the public hearing on 
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September 27, 2018, and offered oral comments; the private law firm and legal 
services provider subsequently submitted written comments as well. A representative 
of another State agency attended the public hearing on October 2, 2018, but offered no 
oral or written comments.  

 
(2) List any other affected agencies that were invited to review the regulations and 

provide a summary of their participation in and input into the review process. 
 

The OAH determined that all affected agencies were effectively notified by the means 
outlined above, and did not invite any additional agencies to review or comment. 

 
(3) Describe the process used to solicit public comment, including: 

(a) any notice published in the Maryland Register; 
(b) any notice published in newspapers of general circulation; 
(c) any notice posted on the unit’s website or on a Statewide website created for 

units to post notices of regulations review; 
(d) any mailing by the adopting authority; and  
(e) any public hearing held. 
 

The following process was used to solicit public comment: 
(a) the OAH posted a Notice of Opportunity for Public Inspection and Comment 

(Notice) in the Maryland Register on August 31, 2018, and September 14, 2018, 
which included notice of public hearings;  

(b) none; 
(c) the OAH posted the Notice on its website from August 31, 2018, through October 

12, 2018; 
(d) copies of working draft revisions to the regulations were available in the OAH 

library and provided on request from August 31, 2018, through October 12, 2018; 
and 

(e) the OAH conducted public hearing on the regulations in Hunt Valley, Maryland, 
on September 27, 2018, and in Kensington, Maryland, on October 2, 2018. 

 
(4) Provide summaries of: 

(a) all comments received from stakeholders, affected units, or the public; and 
(b) the adopting authority’s responses to those comments. 
 

The OAH received a number of comments on this chapter; those comments and the 
OAH’s responses are summarized below. 
 
28.02.01.02B(2) Definition of “affidavit” 
 

Comment: A commenter noted that, unlike Maryland Rule 1-304, this definition does 
not specify a form to be used for affidavits. 
 
OAH Response: Given the number of self-represented parties in proceedings before 
the Office, the OAH believes that prescribing a specific form for affidavits is 
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unnecessary and undesirable. The Regulation will be amended to clarify the required 
elements of an affidavit while maintaining flexibility as to its form. 

 
28.02.01.02B(2) Definition of “file” 
 

Comments: A commenter suggested that the OAH permit some electronic means of 
filing other than facsimile; the commenter stated that email is more accessible and 
less expensive than facsimile, and that it is the preferred form for electronic business 
communications. Another commenter stated that the costs and limited accessibility 
of postal service, hand delivery, and facsimile transmissions create barriers to filing 
by self-represented persons, especially those with limited funds. 
 
OAH Response: The OAH acknowledges that email is a common form of electronic 
communication today, and that transmission by facsimile is less common and 
requires a dedicated line. The OAH also recognizes that the costs associated with 
postal delivery, hand delivery, and facsimile transmissions are higher than those for 
email, and may present a financial disincentive to filing for some persons. 
Nevertheless, maintaining the security and confidentiality of filings is a preeminent 
concern for OAH. At present the Office is unable to provide the type of secure 
electronic filing portal utilized by many courts, but the development of such a portal 
is a high priority. 

 
28.02.01.04C Computation of Time 
 

Comment: A commenter requested that this Regulation state how the time of filing is 
computed when the Office is closed for part of a day. 
 
OAH Response: The OAH believes that the existing Regulation clearly addresses this 
concern, and anticipates that any amendments will do so as well. 

 
28.02.01.08 Appearance of Parties at Hearing; Representation 
28.02.01.23 Failure to Attend or Participate in a Hearing, Conference, or Other 
Proceeding; Default   
 

Comment: A commenter recommended that the regulations clearly state that a party 
may appear through a legal representative without being subject to a default order for 
failure to appear personally. 
 
OAH Response: The OAH concludes that in a proper case, to the extent otherwise 
permitted by law, and with appropriate notice, individuals may appear through a 
legal representative without appearing personally. The OAH will propose 
amendments to these two regulations and/or to Regulation 28.02.01.20 to clarify the 
procedures for doing so. 
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28.02.01.11B Powers and Duties of Judges 
  

Comment: A commenter recommended that Regulation B(11) expressly authorize 
ALJs to issue consent orders which, unlike some other dispositive actions, may be 
enforced in court without further administrative proceedings. 
 
OAH Response: The OAH agrees with the commenter. Pursuant to State Government 
Article, § 10-210(3), Annotated Code of Maryland, “the Office may dispose of a 
contested case” by, among other things, issuing a consent order. The OAH will 
propose an amendment to the Regulation expressly stating that ALJs may take all of 
the statutorily-listed actions, including but not limited to the issuance of consent 
orders. 

 
28.02.01.14B(1)-(2) Subpoenas 
 

Comment: A commenter requested that this Regulation remain unchanged. 
Specifically, the commenter objected to any amendments requiring that requests for 
subpoenas be filed with the OAH by 15 days, rather than 10 days, prior to a hearing 
“to the extent practicable,” or that such requests be served on other parties, on the 
grounds that such amendments would place unnecessary burdens on indigent self-
represented persons—especially those who are homeless and/or unable to access 
their mail on a daily basis.  
 
OAH Response: The OAH recognizes that any specific time frame to file requests for 
subpoenas will cause practical difficulties for some parties in some cases. For that 
reason, under current COMAR 28.02.01.14B(2) and anticipated revisions to this 
Regulation, all ALJs may exercise their discretion to order the issuance of subpoenas 
within a shorter time frame when circumstances warrant. The OAH believes that 
expressly requiring the party requesting a subpoena to serve a copy of the request on 
other parties, as they would copies of pleadings and other documents filed in cases 
before the Office, will help to ensure that all related objections are raised and 
resolved in an efficient and timely manner and avoid unnecessary delay in the 
disposition of proceedings. The OAH will propose such an amendment. 

 
28.02.01.16B(2), [E] Postponements 
 

Comment: A commenter requested that subsection B(2) be amended to indicate that 
documentation of the reason for a postponement request is required only “when 
possible,” and that a new subsection E be added to provide that a postponement may 
not be granted in order to allow an agency more time to prepare for the hearing. 
 
OAH Response: The OAH disagrees with this comment. The OAH concludes that 
situations in which a party may be unable to document the reason for a postponement 
request may be addressed under COMAR 28.02.01.11B(11), which authorizes ALJs 
to issue such orders as are “necessary to secure procedural simplicity and 
administrative fairness and to eliminate unjustifiable expense and delay.” The OAH 
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also concludes that COMAR 28.02.01.11B(7) confers broad discretion to grant a 
continuance or postponement, which ALJs may exercise according to their individual 
judgment under the circumstances of a given case. 

 
28.02.01.20B-D Conduct of Hearings    
 

Comment: A commenter objected to the fact that some telephone and video hearings 
are conducted with only one party—and the advocate and/or witnesses for that party, 
if any—physically present in the hearing room, which the commenter believes may 
adversely affect an ALJ’s ability to judge credibility and/or the appearance of 
impartiality. The same commenter also objected to increasing the number of days 
before a hearing when parties must produce documentary evidence, claiming that it 
would be especially burdensome for hearings conducted partially or entirely by 
telephone or video.        
 
OAH Response: The OAH disagrees with this comment. The OAH believes that 
prohibiting all telephone and video hearings under the circumstances described 
would cause unnecessary procedural expense and delay. ALJs are held to strict 
standards of fairness and impartiality, and if any party believes that holding a 
telephone or video hearing or allowing such testimony would be inappropriate or 
improper that party may oppose a request to do so and provide grounds. Regarding 
the time frame for production of documents, the OAH notes that due to intervening 
holidays and weekends some parties have not received documents prior to the 
hearing under the current 5-day production time frame, resulting in delays and/or the 
expense of additional copying on the day of the hearing. The OAH believes that an 
earlier deadline will promote overall procedural efficiency, and will propose such an 
amendment. If such a deadline should cause hardship or be unduly burdensome in 
any particular case, however, the ALJ has discretion to “receive relevant and 
material evidence” under COMAR 28.02.01.11B(3) and/or to modify or waive the 
production time frame for good cause under COMAR 28.02.01.11B(8). 

 
28.02.01.22 Evidence 
 

Comment: A commenter requested that the OAH allow audio-video depositions of 
expert witnesses to reduce the expenses associated with the testimony of such 
witnesses, who sometimes must travel a great distance to appear in person. 
 
OAH Response: The OAH agrees with this comment, and will propose an 
amendment similar to Maryland Rule 2-419(a) to allow the use of audio-video 
depositions of experts in appropriate cases.         

 
(5) Describe any interunit conflict reviewed and the resolution or proposed 

resolution of that conflict. 
 

 The OAH identified no inter-unit conflict during this review. 
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(6) Provide a summary of any relevant scientific data gathered. 
 

No scientific data was necessary for the review of this chapter, and the OAH gathered 
none. 

 
(7) Provide a summary of any relevant information gathered related to the 

regulations of other states or the federal government. 
 

No information regarding the regulations of other states or the federal government was 
necessary for the review of this chapter, and the OAH gathered none. 
 

(8) Provide a summary of any other relevant information gathered. 
 

In addition to the information noted above, the OAH reviewed governing provisions of 
State Government Article, §§ 10-201 through 10-226, Annotated Code of Maryland, 
relevant Maryland case law, the Maryland Rules, and its own institutional experience 
with the regulations. 

 
C.  Under COMAR 01.01.2003.20E(3), does the agency have any existing  
     policy statements, guidelines, or standards being applied or enforced which 
     should be promulgated as regulations, in accordance with the Administrative 
     Procedure Act?                    Yes   √ No 
   
     Has the Agency promulgated all regulations required by recent legislation?    √ Yes      No 

 
     Provide explanations of the above responses, as needed:           N/A 

 
D.  Actions Needed. (State Government Article, § 10-135(a)(2)(ix)-(xi), Annotated 
     Code of Maryland) (check all that apply) 
 

    no action 
√  amendment 

        repeal 
     √  repeal and adopt new regulations 
         reorganization 

Summary: 
Based on review of the information noted above, the OAH plans to propose amendments to the 
Rules of Procedure in COMAR 28.02.01 to simplify and clarify procedures, promote 
administrative fairness, reduce expense and delay, and improve public access to hearings and 
other Office proceedings. 
 

Person performing review: Jana Corn Burch 

     Title:   Director of Operations, Regulations Coordinator 
      Administrative Law Judge 
Doc #177412 


